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JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,

Docket SE-15813
V.

RADHA ABI RAMAN

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Admi nistrative Law Judge WIlliam A. Pope, Il, issued
on Decenber 8, 2000, follow ng an evidentiary hearing.EI The | aw
j udge di sm ssed an order of the Administrator, on finding that
the Adm nistrator had failed to neet her burden of proving that
respondent had violated 14 C F.R 91.123(b) and 91. 13(a) of the
Federal Aviation Regulations (“FAR,” 14 CF.R Part 91) in

! The initial decision, an excerpt fromthe transcript, is
attached.
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connection wth a banner-towing flight on February 15, 1999.EI e
grant the appeal and remand for further proceedings in accordance
with this decision.

To reach the beach area over which respondent was to tow her
banner, her aircraft needed to pass through Cass C controlled
ai rspace surrounding Sarasota (Florida) Airport. To do so, she
was not required to obtain ATC perm ssion. Instead, she was only
required to establish two-way radio contact. Once ATC
acknow edged her, she was authorized to “transition” the
control |l ed space. ATC technique, apparently, is to, in effect,
deny perm ssion to enter by sinply refusing to acknow edge
aircraft call-outs.

The Adm nistrator offered the testinony of the | ocal
controller and his supervisor to the effect that, in response to
respondent’s third call-in (the first two having gone unanswer ed
due to work volune), she was directed to remain clear of the area
(in this case, a 5-mle circle around the airport). She failed
to do so, whereupon she was assigned a discrete call sign so that
she could be nore accurately tracked, and was given instructions,
whi ch she followed, as to howto | eave the area. In contrast,
respondent testified that ATC had acknow edged her call and only

later directed that she remain clear. She further testified that

2 Section 91.123(b) provides that, except in an energency, no
person may operate an aircraft contrary to an ATC (Air Traffic
Control) instruction in an area in which air traffic control is
exercised. Section 91.13(a) prohibits carel ess or reckless
operations so as to endanger the life or property of another.
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she did not believe that she had entered the controll ed airspace.
Revi ew of the radar data, as testified to by the automation
speci alist who collected and anal yzed it shortly after the event,
i ndi cat ed, however, that respondent had entered the Class C
airspace.EI

The key issue was whet her or not ATC had acknow edged
respondent, thus establishing the two-way radi o comruni cation
required for her to pass through the area. The |aw judge did not
make specific credibility findings to resolve the conflicting
testinmony. Instead, his decision in respondent’s favor relied on

two factors that we think were inappropriately used here. First,

® The Administrator was prepared to introduce the radar plot.
However, the |aw judge had excluded all exhibits by both parties
based on their perceived failure to conply with his pre-hearing
order. W think there were other, nore appropriate options, had
he been willing to explore the notice issue.

The | aw judge’s order required that the parties exchange
exhibits no later than 21 days prior to the hearing. At the
hearing, the Adm nistrator represented that prior counsel for the
Adm ni strator had tinely served both the | aw judge and respondent
with all exhibits in the formof portions of the Enforcenent
| nvestigative Report. Respondent’s (new) counsel did not contend
t hat respondent had not received these docunents or that he had
not had the opportunity to review them He was ostensibly
concerned with their legibility and that he possibly did not have
a conplete file, but his letter to the Adm nistrator’s counsel
advi sing of his concern was not received until she had left for
the hearing. Thus, the Adm nistrator had no reason to believe
there was any problem The | aw judge al so apparently objected to
the itens not being organized or marked as his order directed.
Transcript (Tr.) at 25-26.

The | aw judge coul d easily have recessed the hearing to
allow the parties to review docunents, and he then coul d have
dealt with any notice objections on a docunent-by-docunent basis.
Nor do we see a sinple failure to nunber exhibits a legitimte
basis to reject them There was no proof, or even a request by
the |l aw judge for such a showi ng, that respondent woul d have been
prejudi ced by adm ssion of the Adm nistrator’s exhibits.
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the | aw judge drew an adverse inference against the Adm nistrator
based on the FAA's admtted | oss of the tower audi otape. Second,
the law judge relied on pleading statenents by the
Adm ni strator’s prior counsel, which were read to support
respondent’s argunent that she had received the necessary
acknow edgenent, but that perm ssion to transit the area had
| ater been taken away. W do not believe that the | aw judge’s
approach to resolving this case produced the bal anced resol ution
based on a thorough review of the evidence to which all parties,
including the Adm nistrator, are entitled.

Clearly, had the tape of the conversations been avail abl e,
t he case woul d have been short work. As the |aw judge noted,
however, our precedent does not require the Admnistrator to
present the audiotape to prevaiI.E] VWiile it may be the best
evi dence of what happened, it is certainly not the only evidence.
Furthernore, the sinple fact that it is lost should not, absent
nore, direct any adverse inference. W would not be unwilling to
consi der drawi ng such an inference if there were sone evi dence of
mal f easance in the | oss by way of purposeful destruction of
evi dence, but here there is not even an allegation, nor any
proof, that anything inappropriate occurred.

Simlarly, we find the | aw judge’s reliance on prior

counsel's statenents unreasonable in this case. As the

* Mbst cases note that a respondent may al so request that the
tape be preserved. That was a nobot point here, as the rel evant
portion of the tower tape was copied, but lost later in the

i nvestigation process.
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Adm ni strator noted, these statements are not evidence. And,
whil e such statenents can certainly be damaging to the

Adm nistrator’s case, the record in this case is so replete with
changi ng theories and changi ng versions of events that we do not
think reliance on those statenents presents the best opportunity
to discern the truth in this case.

In her answer, respondent admtted entering the Class C
airspace. In her testinony, she denied doing so. In her witten
response to the letter of investigation (Exhibit A-1), she makes
no nention of any ATC acknow edgnent. |In her testinony, she
states that she received an acknow edgnent that was | ater
w thdrawn. Her testinony of the route she flew and her reaction
to ATC actions are not easily understood and can be read as
i nconsistent with a belief that she had received perm ssion to
transit the controlled airspace. The two tower controllers
testified that her radio calls were never acknow edged by them
that their first conversation was to tell her to remain clear,
and that she then apol ogized. Tr. at 101. Wy counsel for the
Adm ni strator had earlier represented that she was given an
acknow edgnent that was then imedi ately w thdrawn cannot be

determined on this record.B Neverthel ess, rejecting the

® Respondent suggested that these statenents cane fromthe
controller’s deposition testinony. Tr. at 226. Although it is
not a part of the record under consideration, we have reviewed
that testinony for this limted purpose, and it does not so
state. Counsel for the Adm nistrator may have m sread or

m sunderstood the controller’s statenents (see deposition of
Randol ph Wl liam Drose at 35).
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testinmony of two controllers requires nore than a sinple
statenent that their testinony is not “convincing” and not
“sufficient.” To ensure a fair hearing, we think due process
required the | aw judge squarely to face the many conflicts and
i nconsistencies in the testinony, and to resolve themdirectly
t hrough detailed findings of fact that thoroughly consider and
review all the conflicting evidence and include specific
credibility findings that are supported with |ogical and reasoned
expl anati ons.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Adm nistrator’s appeal is granted; and

2. This case is remanded to the | aw judge for further

proceedi ngs consistent with this decision.

BLAKEY, Chairman, CARMODY, Vice Chairman, and BLACK, Menber of
t he Board, concurred in the above opi nion and order.
HAMVERSCHM DT and GOGLI A, Menbers, did not concur, and Menber
GOGLI A submtted the foll owi ng dissenting statenent, in which
Menber HAMMERSCHM DT j oi ned.

| dissent.

The air traffic control voice tape and radar data was
preserved by request of the Respondent inmediately
after the event. This was the only evidence that would
concl usi vel y exonerate Respondent. It was | ost or

m spl aced by the FAA. According to testinony, either
flight standards, air traffic or |egal was responsible
for losing the evidence, but only flight standards
testified that it conducted a search. Lost, mssing or
destroyed evi dence or docunents, whether |ost or
shredded by the parties or counsel or accountants,
enpowers the Adm nistrative Law Judge to inpose severe
sanctions, to establish inferences that the m ssing
evi dence woul d have been favorable to Respondent, or to
di sm ss the charges.



7

Counsel for the Adm nistrator also stated in a Response
to a Pre-Hearing Motion “There is no dispute that the
Respondent radi oed Sarasota ATCT prior to entering
Class Charlie airspace and that the Sarasota ATCT
acknow edged her, that she had permission to enter the
Class C airspace.” At trial, a different counse
represented the Adm nistrator. The second counsel took
the opposite position, that Respondent did not have
perm ssion to enter Class C airspace. Second Counsel
argues that the Adm nistrative Law Judge erred in
according weight to sworn representations by the

Adm nistrator’s first counsel because air traffic
controller testinony was contrary to first counsel’s
pleading. It is unclear that the Adm nistrative Law
Judge has the discretion to weigh the statenments of

W t nesses and sworn pl eadi ngs of counsel and deci de how
much wei ght to give to each

There were other issues in this case regarding
conpliance by the Admnistrator with the pre-tria
order. The Adm nistrator’s counsel contended that the
production of the EIR and ot her docunents to the
Respondent was conpliance with the Adm nistrative Law
Judge’ s pre-hearing order. On the other hand,
Respondent’s counsel clainmed that the rules require an
exchange of exhibits between parties and that when a
party is represented by counsel, then the exchange nust
be between counsel. Respondent’s counsel al so noted
that the copies that were sent to Respondent were
illegible. Counsel for the Adm nistrator also clainmed
that the Respondent’s objections were not received by
the Adm nistrator. These are the kinds of disputes that
are clearly within the Adm nistrative Law Judge’s

di scretion to resolve by exclusion of the evidence of
either party, including the exclusion of the evidence
presented by the Adm nistrator’s counsel. Adm nistrator
V. Wagner, NTSB Order No. EA-4081.

| would affirmthe ALJ, and the Board’s rul es and
precedent that clearly establish the foll ow ng:

1. NTSB Rule of Practice 821.19(d) provides that the
failure to preserve evidence nmay result in a negative
i nference agai nst that party.

2. Statements of a party’s counsel in pleadings are
bi ndi ng on that party.

3. Admnistrative Law Judges have the discretion to
determne the credibility of witnesses, and the
Adm nistrator’s witnesses do not have any presunption
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of credibility, or any other inherent inference that
their testinony is nore credible than the testinony of
any other w tness.

4. Adm nistrative Law Judges have the discretion to
excl ude evidence or dism ss the charges, based on the
failure of the Adm nistrator’s counsel to properly

serve docunents in accordance with the pre-trial order



